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Ther Booard of Pessonel Appeals having comsidesed Defendant'a, Leawls: and
Clark Camty School Districk #45, eseepblons fo Fidims of Pact, (Snclisions
OF Loy, finde sl Ordecs na Bollows:

Lo e evidenoe in lnconclugive thit Sipecintordent Price had exoiosiva
opprrtunity and nodbwa 40 thmger with tha letbirs s there wera Sthar Exiremp
s Tl pAsible motiee 2] oeercbani by,
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STATE OF HONTANA
HEFONE THE 2CAHED OF PERSCHMEL AFPEALS
IN THE MATTER OF UNFAIRE LABOR TRACTICE CHARCE MO, G-fds

HONTANA EDDCATION RSSOCTETICN, )
RES,

'
/
Corplainant, b
H FINDINGE OF EART,
LT H ] COHCLURION OF LW
I ABL
LEWIS & CLARAK DOUNTY SCH00L
DISTRICT &45, AULGUSTH, i
MONTARA, g

HECOMHENDED ORDEE

B fendant,
o W R R OE & om
SHTACCIRETTON

The Hoolana  Education Asseciation filed this unfair
labor practice charge on Marelh 15, 1984, alleging Lewia amd
Clark County School Bistrict No. 45, throogh {te Siperintens
dent, had vialated Section Hi=31=401{1), MCA, by interfering
with the Aesacistion®s and individual teachers® statutory
tights. The School bistrict denied the charge, We cooduc-
tod an lnvestigation under autherity of Section 39=31-406[ L],
MCA; and found prebablé nmecit to the chargs, A hearing was
held, under subthority of Sactlon 19-211=406, MCA, in Augusta
ono July 10, 19845,  The Montana Bducation Association wae
reprocetted by Enilie Loring, the scheol District wes repre-
getited by Charles Erdnann,

155URS:

The C[lret iszue ralsed by this charge e uhebler Lewis
and Clark County School District Ho. 45, through its Super-
intendent, interfored with the delivery of cartain letkers
sent by the Montana Bducation Rssdcistion to teachera isn the
Goboal nNistriet, The second igsue is, 1f the letters wors
withheld fron delivery Lo the teachers, did such condoct

viclata Sectlon 19-31-441({1), HOA?
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FINDINGS OF FACT

HBased on the evidence on the record, includdieg the
sworn tesbimony ofF witnesses, | make the Folloswi ng findings
ol fact.

g Tha Montana Edicatlon Association iz the exclusive
tepradentalive of Leachers enployed by Lewic and Clark
County Scheol Distriet Mo, 45, Augueta, MNomtama.

2. A decertification election in Avgusta was sclieds
uled to be held on Thursday, March 1, 1964, by the Board of
Yerseomel Appeals.  The porpose of the elackion was Lo
determing whether toachers in Leowis and Clark County School
District Mo, 45 wanted to dentinde to be represonted by the
Augueta  Education ‘Assocition,  MEA, WEA, or whother By
wanted no representation for collective bargaining purposes,

On Monday,  Febfuarcy 29, 1904, letters bepring the
signatures of two Montana Educstion Associstion officisls
were mailad From Holéna. They waere addressod ta the indi-
vitual teachars {n Lewis and clack Counly School [Matrict
Ho, 45, The letters urged toachers te vote to retein thair
affilintion with MEA-HNEA tather than voling for no represens
tation., "The envolopes which containsd the letters bore thao
nane and the return address of the Montana Education Aascos
intion in Helena, 1t wes coetcimacy for toachess to rEcol e
personal nall at tho schosl;

1. D Tueaday, February 28, 1604, David Hartwuan,
Expoutive Director of the Montana EBduention ABBOCiation and
cne of the officials who signed the lelters to the teachers,
velled “Kathleen Troy, Fresident of the Augusts Edycatisn
hagocialion, Fold hec the lotterd had been mailed the pre-
viens day and asked ler to be alert to their arrival at Lhe

schiodl .
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Fi Hartman's @all to Trow wvas roitine pnd yse A part
c¢E the normal eourse of businsegs in which hé anjaged when a
decertification alection was ta he held ihvolving a Montana
Education Associntion =ffillabe.

6. Non# of the lettors to the Leachere: wam raceived
By the teachers |t thoir bores af the schosl. e of the
teaciiecs, Fathlean Troy, received her lettar at hois becatisa
8he had previousIy pade srrangessncs with tha post office to
ave a1l har moil, which was sddressed 0 her at the schaonl,
Placed directly in lLer own post nffice box. MrE. Troy
feceived her letter op Wedneaday,  February 29, 1984, The
Famaloing letters heve pnever beep raceived or faund,

EF On Thuraday, March 1, 1564, af g meeting af Ceach=
era; 1mmediately sricr to the opendng of the polls for the
decertification election, Mes, Troy ammounced that she would
lika Lo read wlovd the contidential lebter alie recedived the
day. bBefore from the Montana Education Associabion.  Mre,
Prive; a teacher in the school and we o of bthe Superinten=
dent, chjected to the Ioaldlng.  Mre. Troy read the letter in
FpLlle of the chiection,

R. Alag, oo Thuredsy, March 1 1%E4, afcer being
infocmed garller in the day by '‘Mro. Troy that nene of the
bther teachera had received theis latteres, Hartman sallad
iicherd Frice, Superintendeit of the Scheol Districk, and
asked hin 1€ he knew anyihing oF the ietiery, Price s3id his
had not seen thei, d#artman then called Nichusl Wintere, the
Augusta postmoster, who told hin the lettors bhad beonn re-
caived at the Augusta poit gTTLee on Wadienday, Februnry 29,
1984; all af them, eXSept MrR. Troy's, had been piaged in
the school's sail bag and the achool's cusTodien, Shorty

Henry, picked up the bag.




-

E— T T -

9., om Friday, Harch 2, 1984, David Hartmanh agoin
called Superantendent Erice and asked 1f he had secn the
lelters, Mrc. Price said he had not.

kO on wWednegday, Felipwery- 29, 1584, Mr. Henry picked
ip the mail bag at the Augueta posl office abl about 1:30
p.n. A few minbtes later he delivered the bag to the office
ol Jedy Young, becretary and mchool clerk., Kee, Young'e
oEficaiin alao the location of the teachers! mall bokes and
L contoing a counter positioned in Eront of & glass window
which allows a wiew beth to the hallway outside and from the
hallway inalde. ‘When the door to Young's office i opon,
and when she Lg sested pt her deck, rhe cannot  seco thio
counter.  Mrs. Young'e olfice 1@ an aukeroon Lo Ehe Super-
intendank's office.

11-. hfter Henry deliversd the pail bag 1o Young's
offive, Superintondent Price erptied the contenta of the ‘bag
ol thi cgupter located by the window to the hallway and
began sorting the mail, The door to Mre. Young'e office was
open thus checuring her wiew of the padl on ths counter,

12. During the tinme Price was sorting mail a studnnt
came In oasd teld hin Mre. Troy's car lighks were ¢n, He
ctoppod morting, wont acrese the hall inte the gym whero
Troy wWas lbolding a physical education class and informed her
about the lights, She aked him 1T Be would tuen them ofF
for har. He did ao,

13, Whan he ceturped bo Ehe boilding Mre. Troy's class
was in the hallway getting a deink ol water frém the Toun-

tain adiacent te the offies, [s returned to sorting the

mail. Mo, Troy choerved him morting for several minutes
wihile her studenks gobt e dripk. She testified that che
remmmbared him forting the mall, oot in [ront of the window,
but. in fremt of the teacher mail boxes which were locatod

':I-l.
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direclly accoes the room from the counter, She also testi-
fiod that when she and her class left the gyn end wenb inks
the ballway Mo, Price had already vetornod {rem turbing off
her car lighte and was in the process of sorting mail at
Lhat- time. -MEs,. Troy did not aes the labkars from the
Montana BEducation Assoclation.

14. Hr. ¥rice testlilied that he did pot ses. the lets
Lerd and that he firgt bhecame aware they were miceing when
Hartman called him on March 1, 1984, He further testified
be held no unden  animasity and thak duoripg the 1963-8d
cohioa] Year he had placed mail from the Mootasa Fducation
assaciation in the teachers! boxes. On cross examination he
Bald he did not sort any Hontana Education hssociatisn mail
during the 1883=A4 aclicol Year.

DISCUSE 10N

Except for a few minor datails, the facts im this cane
are Nok in disputa. The testimony of Che wltnesses at the
hearing is not conflicting except that relatod to 4 Few
treelsvant mattary,

M. Price tastified that when ho told Mre. Troy hoer car
lights ware on she asked him LF he would turn them oFF end
that when he returned to the bullding Mrs. Troy and her
claps wete already in the hallway outside the ofFice. Mes,
Troy teetified that hooasked hec 1f it was alright If he
turned her lights off and that she was not in the hallway
when be retucsed, but that ebe wan still in the gyin with her
cluss.  She egtated thet Wr. Price was in the office sorting
mall in front of the mail: boses When gie cans into the
hallway with her studenté. There is little significance to
the .l ffarence between thelr recollections. Althaugl. wndar
Lhe ane wiow 1t could be said Mrs, Troy had the oppoctunity

to enter the affice wnd take the letiers and ander the otlses
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ahe did pot have sich opportunity, 4t ls hkighly unlikely ehe
could have taken the lettecs unnoticed by Meocw, Young, her
stydenteé or anyone alss. Moreower, ghe lhad e cescon to
wank the lotters withheld from delivecy,

The other area of lnconsistency batween Mr. Prica's and
Mre. Troy'a Lestimony 1p Lie location when he was sorking
the nail, FPrice gald ke was in front of the window whare s
kad marlier dumped the nail on the table. Troy said ha was
dtending in froolk of the mall boxes when she cbperved him,
othor witnessea teatified they had sean hin sort the' pail
both places, Mrs. Young said he usunlly: dumped it on the
table in froot of the window, Baged on the togtimony oF all
the. witnesoes who had absesved hin ‘sorting the mail, T Eind
that, depending on vhat stage of rorting and placing in tho
boxes he wak inm, he could have bespn in -sither place; lie
tiret dunped the mall on the table in front of the window,
Begregated the teachers' mail from other mail and then put
el mail in thelr boses. At any partlcular time he conla
fnve been observed in eithes location, 1t 18 unnecessarcy ko
make o credibility resoliution regarding the alight Jdiffer-
ence hetwoon Mra, Troy's testimony and that of Mr. Price
over hiun whersabouts at the tine he sorted the mail or over
whether ha lbad sleesdy roturned to the office when sha
enteced bthe hallway with her students because even giving
the nost favorable intetpretation Lo Nr, Prices' veraion i
&1ill leaves sbundant doubt that Mre. Troy could have taken
tho letters or that she had any resson to want then vithhald
fron delivery.

With regard to Mr, Price's testimony that e never sau
Lhe letters, 1 Fipd that testimony Lo be unbelisvablo when
considerad along with the belicvakle sequence of events

lesding bp toe the delivery of the letters into the office by
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ME. Heary, Further, Hr. Price's inccnsistent testinony
about whether he had placed MEA wail in the beasher boxes
durirg the school yens lends strong support to a conolusion
that “his Cestinony  aboit not gaeing the letbers was Gntrus.

Eggentially,” the lacta summarized are: (1) Ehe letters
in guestion were mailed from the HMontann Education Associa-
tion office to the teschers in Augueta, (23 the lattors wers
roceived st the Augusta post office and they were placed in
the school's mail bag, {3) the school custodian picked i
the mill and delivered it to tho achool office, {4) Tha
fuperintondent sorted the mail, but {&) the toachere did not
recelye tho letters. It cannot seciously beocontended Lhae
thoe lettery weroo not ipn . the Superintendent's custody. 1t
would bBe incredible to conclude they may peb Lave reachod
him in light of the fact thot the letters were pailed, they
were. recieved in the: Augusta post office, wll sxcept one
were-placed in the school mail bag, and Mre. Troy receivaed
ker lettor. There was no motive shown For anvons slue to
remove the lotters from the bag or the office ance tlaey
arrived. There is no ressonable explanation of what hapa
pened to the letters if Superintendent Pride did not take
Ehem, 1t 1= mogt dnprobable thab the letters were misdeli-
Vered because a4t tie ever showed up later.

Mry. Troy's Desl interest would have been served 1f the
lglters hod been delivered to the teachers, morsover, she
read her own letter -alond just before the  decertification
electiaon. She had no reason to take the letters. | Thore e
no evidence of the record to support a findlng that anyone
elen had access to the letters and that they had reason to
want then withheld fron delivery, wWhether Mrs. Troy aver
had* access to theém during the timn Price was oub of the

butlding far a few ainubss fc at hest arguable, but Lo

=




dperibe - @ mobtive to her pther than wanting the letlers
delivered ja net logical.

There: 15 no direct evidenco that Soparintendent Price
teceived the letters, mor is thern divect ovidence that he
Withh=ld the letters fron delivery to tho Leachera; never-
theless, the pircumstantial ewidonce supporting. those con-
¢lusions fe abondant, Thore simply 18 no reasonable expla=
natied of what happoned to the letters if he did not with=
hold them. All of the circurstintial evidence - in thig cape
pelnting toward. the culpability of Price coupled with hic
inconeietent ftatenents about whother lie had pul Asnociation
pail in teacher boxes during tlhe 1983-84 chool yoal crmpels
the eonclosion that he 448 in faot intentionally intarfere
with the delivery of tha letters.

Counsel for both parties agrees that lhe dedigien in
this matter nay be based on circumstantinl evidence and they

both cite Exchandge Scotn Bank of Glendive v, Oopident Eleva-

Tor Co., 95 Mook, 74, 24 P.24 124 {1933%; a= suthority for
ENAL principle and for the standard Ly which the guantom ol
avidence  should be measured, The Cowrt- in Exchangs held:

The solution of apy dgeue in o civil cawes nay: resc

entirely on circumstantinl evidence... #&11 Ehat

i8 reguired is Lhat che evidence shall produce

moral certainty in an unprejudiced mind... In

other words, when it furniefes support for . the

Plaintiff's theory of the case, ond thus Lands: to

exclude any othor theory, it i =sufficient to

FUEtain a verdict or decision.

The avidence on the record in this caze claakly sup—
porta the Avcociation's contentisn that Soparintendent Prics
did not digtribute the lelters whiclh had: been placed in tho
sohool matl bag by the postal people ‘and deliversd te. the
school affice by the custodisn. Any muggestion that the
lebtors may not have been placed in the nmail bag al the poat

office or that orce tha mail in the bag was dumped on o bhe
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counter by Price others may have  taken it; 1im contrary ko
reacon &R is pot supportsd: by the evidence. Thore, af
COUCSE, Cannol =xiGt abhaolute certainbty that Price withhald
the letters bpocates thers was no direct evidepcos proving
that, nevertheless the evidence is more Lhano adegquabs Lo
exclude any other ceasopable hypothesis,

In hin brielf couneel for the Sehesl District conceded
that if the Association proved Superintendent Frice atole
the lettern, & good cage could ke made for lnterFeronce.

The charge brought by the Assscistion alleged the
duperintendent, as agent for the Schosl Dietrict, interfersd
Witii the Assoclstionts and dndividual teachers® rights upder
the' Aok, Section 39-31-400(1), MCA, provideg that it iz an
unfair labor practice for an employer to inferfere; resatvain
Or foerce  employeess cine the exercice of their Ssction
A5-41=201, MCA righta, wlhich provides:

Public amployecs shall have and shall be protectsd

1 Lthe exerclee of the right of #elf-organization,

to foim, jein, or assiet any. labor orvganlzatlion,

to bargain collectively through repressnbatives of

Elrgir own Choosling on quastions of wages, nors,

fringe behefits, and other conditiona of emgloy -

Eent, and to engage in other concerted sctivities

for the purpoge of collective barguining or othar

nutunl ald or protection fres from  interfelatics,

restraint, or coersion.

4 long line of cases daocidsd by the. Naticnal Labos
fielations Board ahd the federal courts has stood for Ehe
principle that union access to emplovees ducing - the tims
preceding ~an eleckion 1s  of threshold concern and that
nncepnonzhle  impedinent of aoch aceess ig illegal. TS

Ropublic Avistion Gorp. w. MLHB: 325 03 793, 16 LRAN 62D

(1945 ) NLRE v. Monncch Tool ©¢., 210 .24 183, 33 LERM 3400

(Ch 6] cort; denied 347 US 967, 34 LERM 2143 {19G3); HLRE v.
Babcock & Wilcox, 351 US L0S5, “38-LREN 2001 {1956); Bastex,

Inc. w. MLAD, 437 Ud 586, 96 LEEM 2717 (1a7@],
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An employer Was h=ld to have wvielated the Nitional
Laboer Relations act when the manager éestroyed union lesf-
lets which had baen given to an epployes to pass put b
when, -at another logatlen, & monager eonfiscated union

leaflots from dindividual employees. Ellas Bros. Big Boy v.

HLEH, 325 F.2d 360, 54 TREH 2733 {CA &, 1983,

Where an epployer ssized literature which had been
diptributed by the union to enployees by placing the mater-
ial on upattended desks beforo working hours the Halismal

Labar Helaticns Board found a vielation of Section Blalill

of the Act. MWoslworth Co. v, NLEH, 530 F.2d 1245, 5% LERN
2240 [ER &5, 1976) enfp. 216 NIRB 945, 086 LERM 1516 §1975).

Tha NLEE found a vielation of the NIRA Wiere sn employ-
er confiscated literature bacause 1t concarned union nattsry
and Leld Ehbeat the taking of the |iterature interfersd with
the anployess' aection 7 rightsn o engage ln andfor be
informed of Lthe union's organizing campaig. Pleto-tonies,

Inc, y. NLRH, 670 F.2d 121, 110 LERM 2539 (CA 9, 1002) enfq.

tdf  LREM 1166; also dee Union Carbide toro. v. NLRB, 714

F.ad B57, 114 “LAAN 2129 {(CA 6, 1883) onfog. 199 LHKEM 1D8Z-

Having detesmined that Superintendent Price withheld
from delivery to the teachers unien lettere, 1 find he
interfored with their right to eéngage in concerted activi-
ties undar Section 39-31=201, HCA.

CONCLUSTON CF LAW

Levis and Clark County School Distriot Mo, 45, Augusta,
Montana, acting through dts agenk Superiptendent Price,
viglated Section 39-31-401(1), MCA, by withholding fron
dalivery cetrtain letters from ble Montana Education Apesie-
iation to individual teachers repfesentsd by the Asaccia-

Lion.

11
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RECOMMENDER . ORDER

Bognd con the findinga® of fact ard cosclusion of Law
herein, IT IS OHDERED. that Lewis aond Clark Cownty  Echnod
Ristrict Mo: 45, its trustess, officers, agante and rEpres
genbatives cesse and dosist from intorfering with the rights
of Lhe Montana Education Asgaclaticn and individusl teachars
an sot fortl in Secticn 39-31-301(1), MCh.

NOTICE

Excepbtions to these findings of fact, conclusion of law
afied  recaommended ordor miy be filed within twenty dava of
gervice, Tf exceptionr-are not filed, the recommended ordet
will become the final order of the Board of Pargsnnel Ap=
peals.

DATED thie FZ doy of Novenber, 1984

BOART OF FERSOHNEL KWPPEALS

Jack . -.|_:-i:n
Hedring Examiner

@ ok W W E Ok b Aom
OF MALLING
1, do gertify that a true and

correc¥ copy of this docunent wis matled to the following on

Lh:ﬂﬁéﬂfd_d.l.y DE Mavember, 3984

Emilize Locimn Chatrles Erdmann
Hilley & Loring, B-C. Montana School Doards
Execulive Plazn, Sgite 26 fasoclatlion

121 4th street Horth 501 Macth sandors
Lreat Falls, pM'Y Lo40] Helena, MT 59601
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